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Spangler v. Ashwell. 

Nov. 12, 1914. Rehearing Denied Jan. 12, 1915. 
[83 S. E. 930.] 

1. Principal and Agent (§ 189*) — Actions on Agents' Contracts — 
Sufficiency of Declaration. — A count, alleging that Z. so represented 
himself to plaintiff that at his request plaintiff agreed to sell the 
mineral rights in a tract of land to defendant for $1,000, which Z., 
acting on behalf of defendant, agreed that defendant would pay, 
that defendant by his agent paid a part of the purchase price, where- 
upon plaintiff made and delivered a deed conveying such mineral 
rights to defendant, who accepted and recorded the deed, that de- 
fendant had claimed such rights by virtue of the deed and was 
claiming title to the estate by virtue thereof, that by reason of the 
premises there was implied by law a promise on the part of de- 
fendant to pay plaintiff, and that in legal intendment defendant, by 
accepting and holding the deed, promised to pay the purchase price, 
stated a cause of action. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. 
§§ 713-717; Dec. Dig. § 189.*] 

2. Jury (§ 90*)— Competency— Relationship to Party in Similar Ac- 
tion. — In an action on a contract made by a person claimed to have 
been defendant's agent and claimed to have been ratified by defend- 
ant, a brother of the plaintiff in a similar case against the same de- 
fendant, involving similar facts, was not on that ground alone in- 
competent to serve as a juror. 

[Ed. Note. — For other cases, see Jury, Cent. Dig. §§ 413-418, 422; 
Dec. Dig. § 90.*] 

3. Principal and Agent (§ 171*)— Ratification of Acts— Acceptance 
of Benefits. — Z. was indebted to defendant and unable to pay the 
indebtedness. In the hope that he would make a profit out of op- 
tions on mineral lands, defendant placed $4,000 in the hands of a 
third person with instructions to give it to Z. if he regarded the 
loan well secured by such mineral rights, the deeds to which were 
to be in defendant's name and held by him as security. Defendant 
sent his attorney to examine the titles to the properties upon which 
the options had been secured and gave him $6,500 additional, which 
was used in taking up the options. This was less than the amount 
due on the several options, which amount was known to defendant. 
The attorney told plaintiff that defendant was good financially, and 
plaintiff, relying on defendant's credit, accepted Z.'s note for a part 
of the purchase price of mineral rights in land owned by him, know- 
ing that Z. was insolvent. Defendant received and retained plain- 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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tiff's deed. Held, that plaintiff was entitled to recover the balance 
of the purchase price in an action in which he sought a recovery on 
the ground of ratification of the transaction by the acceptance of 
benefits. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. 
§§ 644-655; Dec. Dig. § 171.*] 

4. Evidence (§ 419*) — Parol Evidence — Payment of Consideration. 
— A recital in a deed that the whole consideration has been paid is 
only prima facie evidence of the fact of payment and may be con- 
tradicted. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 1912-1928; 
Dec. Dig. § 419.*] 

5. Frauds, Statute of (§ 133*)— Real Property and Interest Therein 
— Agreements to Pay Purchase Price. — Where land was conveyed 
without the whole consideration having been paid, by a deed which 
recited its payment, an action for the balance of the purchase money 
was not barred by the statute of frauds. 

[ Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dig. 
§§ 293-298; Dec. Dig. § 133.*] 

Error to Circuit Court, Bedford County. 

Action by William D. Ashwell against Barr Spangler, Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 

S. Griffin, of Roanoke, and Malcolm Griffin, of Bedford City, 
for plaintiff in error. 

S". ,!>. Lambeth, Jr., of Bedford City, for defendant in error. 

Keith, P. This case is a sequel to that of Spangler v. Ash- 
well et al., 114 Va. 325, 76 S. E. 281. The sole point considered 
in that case was whether it was within the jurisdiction of a 
court of law or a court of chancery, and in the opinion the court 
uses the following language : 

"The whole controversy turns upon whether or not Ziegler 
was the agent of Spangler, and that is a matter which in all its 
phases can be fully heard and determined in a court of law, 
whether the rights of the plaintiffs in the actions at law depend 
upon the actual or implied agency of Ziegler, or upon a subse- 
quent adoption and ratification of such agency by Spangler by 
reason of his having availed himself of the benefits of a contract 
entered into by an unauthorized agent. * * * All we now 
decide is that the whole subject is one exclusively within the ju- 
risdiction of common-law courts." 

On the first Monday in October, 1907, Ashwell filed his dec- 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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laration in an action of assumpsit against Spangler, in which he 
claims that one Amos Ziegler, as the agent of Spangler, made a 
promissory note, bearing date the 16th of March, 1903, by which 
he promised to pay the plaintiff $600 four months after date, 
and avers that the note, though made and signed by Ziegler, was 
made and signed by him as the agent of Spangler, and thereupon 
the defendant became liable to pay the plaintiff $600 according 
to the tenor and effect of the promissory note; and notwith- 
standing his promises the defendant, though often requested, 
did not pay the note, by which neglect and refusal the plaintiff 
sustained damage in the sum of $1,000. 

In the second count it is charged that Spangler, the defendant, 
acting through his duly authorized agent, Ziegler, purchased 
from the plaintiff certain mineral rights in land situated in Bed- 
ford county, for which mineral rights he then and there, by his 
agent, agreed to pay to the plaintiff the sum of $1,000 upon the 
execution and delivery of a deed for the mineral rights; and 
further avers that the defendant did by his agent, Ziegler, pay 
unto the plaintiff $400, a part of the purchase price, whereupon 
the plaintiff, relying upon the promise of the defendant, then 
and there made and delivered to the defendant a deed for the 
mineral rights, as he had agreed to do, which deed was accepted 
by the defendant, by his agent, and was duly recorded in the 
clerk's office of Bedford county ; and then avers that the defend- 
ant has not paid to the plaintiff the balance due on the purchase 
price, to wit, the sum of $600, nor any part thereof, though often 
requested so to do, to the damage of the plaintiff. 

[1] At the October term, 1908, a third count was added to 
the declaration, in which the plaintiff avers that Ziegler so rep- 
resented himself to the plaintiff, and others, with the result that 
on the 16th day of March, 1903, at the special instance and re- 
quest of Ziegler, the plaintiff covenanted and agreed with him 
to sell and convey unto the defendant, Barr Spangler, for the 
sum of $1,000 cash, which Ziegler, acting on behalf of the de- 
fendant, then and there promised and agreed that defendant 
would pay to the plaintiff, certain mineral rights in fhe plaintiff's 
tract of land situated on the south side of Bedford county; and 
the plaintiff avers that the defendant, by his agent, did pay unto 
the plaintiff a certain sum, being a part of the purchase price, 
to wit, the sum of $400; whereupon the plaintiff did then and 
there make and deliver to Ziegler a deed of bargain and sale con- 
veying said mineral rights in fee simple to Barr Spangler, the de- 
fendant, which deed was accepted by the defendant and was duly 
recorded in the clerk's office of Bedford county, Va., and the de- 
fendant has since the date of said sale claimed title to said min- 
eral rights by virtue of said deed, and is now holding said estate 
and claiming title thereto by virtue thereof; and that by reason 
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of the premises there is implied by law a promise on the part 
of the defendant, Barr Spangler, to pay to the plaintiff the 
amount of the purchase price; and that in legal intendment the 
defendant did, upon the acceptance of the deed, and does so 
long as he holds such land pursuant to said deed, promise to pay 
unto the plaintiff the purchase price in full ; and that defendant 
has paid the sum of $400 on account of the purchase price, but 
the balance due thereon, to wit, the sum of $600, with interest 
from July 16, 1903, though often requested so to do, the de- 
fendant has refused to pay and still doth refuse, to the damage 
of the plaintiff $1,000. 

These counts the defendant demurred to. The demurrer was 
overruled, and the plea of non assumpsit was filed, and upon the 
trial of the issues before a jury a verdict and judgment were 
given for the plaintiff, and the case is before us upon a writ of 
error. 

During the progress of the trial the note made by Ziegler for 
$600, payable to the plaintiff, was offered in evidence, and its 
introduction was objected to by the defendant; and thereupon 
counsel for the plaintiff stated to the court that the note was of- 
fered as evidence of the balance due and the time within which 
it was to be paid ; that the basis of plaintiff's claim is upon the 
ground of ratification of the transaction by the acceptance of the 
benefits ; and that the plaintiff was seeking to hold Barr Spangler 
responsible in this transaction to that extent only; and that they 
were not proceeding under the first count in the declaration. 

The proceeding was really upon the count in the declaration 
filed at the October term, 1908, and, without expressing any opin- 
ion as to the other counts, we are satisfied that it presents a good 
cause of action. 

[2] After the jury had been impaneled and sworn and had 
heard a part of the evidence, counsel for the plaintiff stated to 
the court that he had discovered that C. H. Owen, one of the 
jurors, was a brother of A. T. Owen, a plaintiff in a similar case 
against Barr Spangler, involving similar facts, and thereupon of- 
fered that the juror be, by consent, withdrawn; whereupon coun- 
sel for the defense, without agreeing to accept the offer, objected 
to C. H. Owen upon the ground that he was an incompetent juror 
to try the case, being a brother of a plaintiff in a similar action 
to be thereafter tried involving a similar state of facts. The 
objection was overruled, and the court allowed Owen to remain 
on the jury ; and this ruling of the court is the basis of plaintiff 
in error's first assignment of error. 

In Richardson v. Planters' Bank, 94 Va. 130, 26 S. E. 413, it 
appears that, during the examination into the fitness of the jurors 
summoned for the case, they were asked by counsel for the plain- 
tiff if any of them were indebted to the defendant. Counsel for 
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the defendant objected to the question, the court sustained the 
objection and refused to permit the question to be answered, 
and this action of the court was assigned as error. This court, 
in passing upon the question, said : 

"Confidence in the trial by jury depends upon the purity of 
the tribunal, and the fairness of its decisions. To secure this, the 
trial must be by impartial men. Purity of the tribunal is the 
watchful care of the law, and 'it has guarded against the influence 
of those passions most likely to pervert the judgment of the 
jurors in deciding upon the conduct and controversies of their 
fellow men.' If the juror does not stand indifferent to the cause, 
he is not competent. If he has any interest in the cause, or is 
related to either party, or has expressed or formed any opinion, 
or is sensible of any bias or prejudice, he is excluded by the law. 
The last disqualification has been applied in numerous business 
relations. The partner, or the clerk, or other employee, of 
either of the parties has been held to be incompetent. But we 
have been cited to no case that has gone so far as to hold that 
a debtor of the defendant was incompetent. To hold, as a 
legal presumption, that such relationship would be likely to warp 
the judgment would be, in our opinion, to estimate too cheaply 
integrity under the sanction of an oath." 

In Southern Ry. Co. v. Oliver, 102 Va. 710, 47 S. E. 862, 
which was a suit for damages for personal injuries, it appeared 
that one of the jurors had a claim for a personal injury inflicted 
upon him by the same company, upon which he intended to sue ; 
but the court held that this was no ground of exclusion. 

"He (the juror) may have had an honest claim against the 
defendant company, and yet regarded his oath as a juror, and 
there is nothing whatever in this record to indicate that he did 
not." 

In the case before us, the juror had no interest whatever, and 
we cannot hold that he was rendered incompetent because his 
brother had a claim against the defendant. 

[3] Coming, then, to the merits of the case, we find the facts 
to be as follows : Spangler is a citizen of Lancaster county, Pa., 
and is closely connected, either by blood or marriage, with Zieg- 
ler, who owed him a large unsecured claim, which he was unable 
to pay. Some time in June, 1901, as appears from Spangler *s 
deposition, Ziegler called upon him and stated that he had the 
prospect of making a large sum of money out of mineral rights in 
asbestos land that he had under option in Bedford county, Va., 
and that to consummate the purchase he would have to have fi- 
nancial assistance. He further stated that A. F. Hostetter, a 
lawyer and his relative residing in Lancaster, Pa., had promised 
to go to Virginia and look the property over to see whether or 
not he would be safe. Spangler says : 
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"I then placed $4,000 in the hands of Mr. Hostetter with in- 
structions to give it to Mr. Ziegler if he regarded the loan as 
well secured by these properties, and provided also that Mr. 
Ziegler would have the deed made in my name to be held by me 
as security for the money loaned him, and also for my prior 
claims against him. A short time after I furnished him with 
$6,500 additional, making in all $10,500 loaned him for the pur- 
chase of these Virginia properties and for which I required him 
to give me his judgment note bearing 6 per cent, interest from 
the date thereof, which I now hold against him." 

Spangler goes on to say that he never felt that he had any in- 
terest in these properties except as security for the loan ad- 
vanced Ziegler ; that Ziegler never was his agent, or authorized 
to act in his behalf or to enter into contracts for him or obligate 
him in any manner whatsoever ; that he had no instructions other 
than to have the deeds made in his (Spangler's) name for the 
properties, as security for the money loaned him by Spangler at 
this time, and for money previously advanced to him. 

Ziegler secured options upon a number of tracts of land which 
were supposed to contain asbestos, and Spangler sent down Mr. 
George R. Heisey, an attorney, to ascertain if the titles to these 
properties upon which options had been secured were all right. 
He gave Mr. Heisey $6,500 which was in addition to the $4,000 
already advanced through Mr. Hostetter for the same purpose. 
It seems to have been arranged that the several landowners from 
whom the options had been obtained were to meet Mr. Ziegler, 
Mr. Heisey, and Mr. Kemp, a Virginia lawyer, in Bedford City 
on a certain day to receive the amounts that were due them. 
When an account was taken of the amounts due upon the several 
options, it was found that there was not money enough on hand 
to pay them all in full, and thereupon, according to the evi- 
dence of William D. Ashwell, the defendant in error, Zieg- 
ler and Heisey insisted that Ashwell should take his pro 
rata share of the money in hand, and that a note should be given 
for the residue of $600. 

"They claimed," said Ashwell in his testimony, "that the re- 
mainder was perfectly all right. Mr. Heisey said he was repre- 
senting Barr Spangler and that he knew his circumstances and 
knew he was perfectly able to pay every cent of the money, and 
they persuaded me to take this amount and that they would pay 
this other within four months of that time, $600. They claimed 
it wouldn't be 60 days before I got the $600 that was due me, but 
they wanted to fix the date for four months so that they would 
be sure to have it within that time." 

The amount due Ashwell and the consideration named in the 
deed from him was $1,000, so that he received $400 in cash and 
a note made by Ziegler, but which he was assured would be paid 
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by Spangler, for $600. He says that in the transaction he relied 
upon the credit of Barr Spangler and not of Ziegler ; that Ziegler 
always told him that he had no money at all, but that Spangler 
did have money and was able to pay any contract. 

Under these circumstances, Ashwell delivered the deed which 
bears date the 24th day of January, 1903, and conveys to Barr 
Spangler, in consideration of $1,000, paid to Ashwell by Span- 
gler, "receipt whereof they hereby acknowledge, * * * all the 
property real and mixed, and especially all minerals, oils, gases 
or fluids and all the rights, uses, easements, appurtenances and 
hereditaments, corporeal and incorporeal, mentioned and con- 
tracted for in any options heretofore given, or which may be 
herein particularly released, granted or conveyed and not in said 
option or options mentioned, and especially the following" — then 
proceeding to enumerate asbestos, mica, iron, coal, etc. 

The testimony of Mr. Spangler is, we think, very significant. 
From it it appears that Ziegler was largely indebted to him and 
was insolvent, and that both Ziegler and Spangler hoped, out of 
the options obtained upon mineral lands in Virginia, to realize a 
profit which would not only reimburse Spangler for the money 
advanced to secure the options but would enable Ziegler to sat- 
isfy his existing debt to Spangler. He says he placed $4,000 in 
the hands of Hostetter, with instructions to give it to Ziegler if 
he regarded the loan as well secured by these properties, "and 
provided also that Mr. Ziegler would have the deeds made in my 
name to be held by me as security for the money loaned him, and 
also for my prior claims against him." 

[4] Mr. Spangler, received the deed from Ashwell, and ac- 
cording to the testimony of Mr. Heisey he, several months after 
these transactions, "prepared deeds for these same properties 
from Barr Spangler to the North American Asbestos Company 
and deposited them with De Haven & Townsend, of New York 
City, with instructions, upon payment of the stipulated price by 
this company, to deliver the deeds, and of the proceeds remit to 
Barr Spangler $10,500 with interest, and the balance to be paid 
to Amos Ziegler." But Mr. Spangler says in his deposition that 
he held those lands as security for the money loaned to Zieg- 
ler, "and also for my prior claims against him." Spangler knew 
the amount of money he had confided to his agents; he knew the 
aggregate sum they had agreed to pay for the several options; 
and must, therefore, have known that the cash which he had 
handed over to them was inadequate to satisfy the consideration 
paid for the options, and, if he is not required to pay the $600 
due to Mr. Ashwell, the effect of it will be that he will have taken 
out of Ashwell's pocket $600 for which Ashwell will have re- 
ceived a promissory note executed by a man whose insolvency is 
conceded. In other words, Spangler would have Ashwell's 
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money or land, and Ashwell would have Spangler's claim upon 
an insolvent debtor. It is true that Ashwell recites in his deed 
that the whole consideration has been paid, but it is familiar law 
that that recital is only prima facie evidence of the fact of pay- 
ment. 

In Trout v. N. & W. Ry. Co., 107 Va. 576, 59 S. E. 394, 17 L. 
R. A. (N. S.) 702, this court says: 

"It is settled law that the consideration actually paid, or prom- 
ised, can be shown to have been other than that recited in the in- 
strument, or the fact of payment of the consideration agreed 
upon may be contradicted in an action for its recovery." 

And in Fowlkes v. Lea, 84 Miss. 509, 36 South. 1036, 68 L. 
R. A. 925, 2 Ann. Cas. 466, where a large number of authorities 
are considered, it is held that the acknowledgment of the receipt 
of a consideration in an instrument conveying real estate may be 
contradicted by parol ; and in a note, citing a number of authori- 
ties, it is stated that an action to recover the whole or a part of 
the purchase price of land conveyed may be maintained, al- 
though the deed contains an acknowledgment of payment of the 
purchase money. 

[5] Nor is this case affected by the statute of frauds. The 
interest in land is conveyed by deed. All that remains to be done 
is the payment of the purchase money, and such a case has been 
uniformly held not to be within the operation of the statute of 
frauds. See Browne on Statute of Frauds (5th Ed.) § 117. 

"When an agent contracts with a third person for a known 
principal and credit is extended to the agent, the principal cannot 
afterwards be held liable upon the contract," is a principle ear- 
nestly contended for by the plaintiff in error, and we do not ques- 
tion its soundness in a case to which it applies; but here, if the 
testimony of Ashwell be true, and the jury may well have be- 
lieved him, the credit was not extended to Ziegler, who himself 
admitted his want of credit and whose insolvency is established 
by the testimony of the plaintiff in error. It would have been 
inconceivable folly on the part of Ashwell if, under the circum- 
stances, he had extended credit to Ziegler, whom he knew, by 
his own admissions to be insolvent, and the truth of those admis- 
sions is established beyond question by the testimony of plaintiff 
in error. 

We think we have said enough to present our views of the 
principles of law applicable to the facts which we have recited 
and disclosed by the record, and, without discussing in detail each 
and every assignment of error, we are of opinion that the case 
was fairly submitted to the jury, and the judgment of the circuit 
court is affirmed. 

Affirmed. 



